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Unttrii States (Emtrt of Appeals 

For the District of Columbia Circuit 


No. 10,412 


Joseph J. Lyman, 


Appellant, 


vs. 

Vollmer H. Campbell, United States of America, 

Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Joseph J. Lyman, intervenor below, 
from an order of the United States District Court for 
the District of Columbia in a civil action where the court 
below refused to recognize an attorney’s lien claimed by 
the appellant. This court has jurisdiction to review the 
order under D. C. Code (1940) Section 17-701 (Act of 
March 3,1901,31 Stat. 1225.) 

STATEMENT OF POINT INVOLVED 

The court erred in ruling that it was without jurisdic¬ 
tion to protect an attorney’s lien where the United States 
was a defendant. 
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STATEMENT OF THE CASE 

The decision in this case may be of interest and per¬ 
haps of mild concern to attorneys prosecuting tax refund 
claims before the Treasury Department and the federal 
courts. It concerns the extinguishment of an attorney’s 
lien by the simple expedient of the United States applying 
the entire proceeds of a successful tax refund claim to 
the plaintiff’s existing alleged income tax deficiency pres¬ 
ently in litigation before the Tax Court of the United 
States. The case developed in the following manner: 

On April 29, 1946, five plaintiffs filed an action against 
the United States to recover an overpayment of Social 
Security taxes erroneously assessed and collected. (J. A. 
2). The United States answered denying the overpay¬ 
ment. (J. A. 4). The plaintiff’s were represented by the 
appellant, (J. A. 5), who entered into contingent fee ar¬ 
rangements with the plaintiffs. No counterclaim was filed 
by the United States. (J. A. 7-9). In November, 1948, 
the United States consented to make the refunds and 
checks were drawn on the Treasury of the United States 
to the order of each of the plaintiffs for the amounts due 
them. The refund checks were delivered to each of the 
plaintiffs except one, Vollmer H. Campbell. He was di¬ 
rected bv the Collector of Internal Revenue to indorse 
his check and was advised that the full amount, $1,105.06, 
would be applied to his alleged deficiency which was then 
and is now in litigation in the Tax Court of the United 
States. When appellant learned of the Collector’s in¬ 
tended action, he filed a formal notice of his attorney’s 
lien. (J. A. 5-6). Subsequent to the filing of this notice, 
the Collector applied the proceeds of Campbell’s check, 
including that portion constituting appellant’s lien to 
Campbell’s alleged deficiency. On March 9, 1949, appel¬ 
lant and government counsel appeared before the pre-trial 
judge to dispose of the case since the United States had 
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consented to make the refunds of taxes. At that time 
appellant moved orally for recognition and enforcement 
of his attorney’s lien. (J. A. 8). Appellant’s motion 
was denied on the ground that the recognition of such lien 
would be tantamount to a judgment against the United 
State sand the court was without jurisdiction to pass 
upon the matter. (J. A. 6). Later, on June 2, 1949, the 
pre-trial judge, on his own motion dismissed the case for 
want of prosecution. (J. A. 9). The court took the posi¬ 
tion that all the refunds had been made although it had 
ruled on March 9, 1949 that plaintiff Vollmer H. Campbell 
had not yet received his refund. (J. A. 6). This appeal 
is taken from the order of March 9, 1949 only; the order 
of June 2, 1949, dismissing the case for want of prosecu¬ 
tion, had no effect upon appellant’s rights and is not 
considered here. 

SUMMARY OF ARGUMENT 

An action against the United States to recover money 
as an overpayment of taxes is in the nature of an equitable 
action, governed by equitable principles, and the court, 
under its equity powers may prevent officers of the gov¬ 
ernment from paying out moneys held by them where such 
payment would defeat an attorney’s lien. An attorney’s 
equitable lien attaches to funds which result from the 
prosecution of a claim against the United States, and 
equity may be invoked to protect such lien. 

The lien of an attorney is in no sense a judgment against 
anyone but is merely a right enforced with the aid of the 
court, which disables clients from enjoying the fruits of 
recovery without paying for valuable services. 

Equity may keep alive and restore an attorney’s lien 
which was extinguished through fraud or mistake. 
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ARGUMENT 

The Court Erred in Ruling That It Was Without Power 
to Protect An Attorney’s Lien Where the United 
States Was a Defendant. 

Tax refund cases are equitable in nature, being actions 
for money had and received and are predicated on the 
theory that the United States had received plaintiff’s 
money which in equity and good conscience should be re¬ 
funded. Howard v. United States, C. C. La. (1942), 125 F 
(2d) 986. The application of the court’s equity powers 
should not suddenly cease when one of its officers seeks 
its protection to secure his lien in danger of extinguish¬ 
ment. The “attorney’s lien” existed under the common 
law and in this jurisdiction, a protective statute being ab¬ 
sent, we must be guided by common law principles in 
pursuing its enforcement. The attorney’s lien was a 
device invented by the courts themselves for the protec¬ 
tion of attorneys against the knavery of their clients by 
disabling them from receiving the fruits of recovery with¬ 
out paying for valuable services by which recoveries were 
obtained. 4 Words and Phrases, 795-6, In re Albrecht, 
Maguire and Mills, 230 N. Y. S., 543, 547, 132 Misc. 713. 
The plaintiff, Campbell, enjoyed the fruits of his recovery 
by having his entire refunded claim, including his attor¬ 
ney’s fee, applied to an existing tax deficiency by the Col¬ 
lector of Internal Revenue, who had “induced” him to 
hand over the proceeds of a check drawn on the Treasury 
of the United States to Campbell’s order, which came into 
being through the efforts of the appellant. The equity 
power of the court should have been invoked to protect the 
attorney’s lien asserted. The court had the power to pre¬ 
vent the officers of the government from disposing of 
Campbell’s check until the lien of the appellant was satis¬ 
fied. Key v. Bank of United States, 1 Hayw. & H. C. C., 
74, Fed. Case No. 7,746 (1882); McGowan v. Parish, 35 S. 
Ct. 543, 237 U. S. 285, 59 L. Ed. 955, reversing Parish v. 


5 


McGowan , 39 App. D. C. 184. An attorney has a vested 
right to intervene in his case to protect his interest. 
KeUog v. Winchell, 51 App. D. C. 17, 273 F. 745,16 A. L. R. 
1159. The court below in ruling that it had no jurisdiction 
to protect an attorney’s lien declined to recognize a duty 
which tradition, custom and usage compels it to perform 
to the fullest extent of its equitable powers. The fact 
that the United States was a defendant does nothing to 
alter the equity power of the court to do justice to all 
claimants standing before it. The United States filed no 
counterclaim in this case. The Collector of Internal Rev¬ 
enue, undoubtedly claiming a prior lien, took the position 
of a private litigant, and by so doing put the United States 
in the position of a private litigant and as such, the United 
States being before the court agreed by implication that 
justice may be done with the subject matter. American 
Propeller & Manufacturing Co. v. United States, 57 S. Ct. 
521,300 U. S. 475,81L. Ed. 751. 

In no sense is an attorney’s equitable lien a judgment 
against anyone. 2 R . C. L. 1083, Sec. 174. It does not 
give the attorney the right to a judgment against the de¬ 
fendant for the amount of his fee. It is merely an equit¬ 
able assignment which has long been recognized in law. 
2 R. C. L., 1068, Sec. 158. Such liens must be recognized 
where contingent fee arrangements are authorized. The 
United States Treasury Department recognizes and au¬ 
thorizes attorneys to enter into contingent fee arrange¬ 
ments with their clients in prosecuting tax refund claims 
and its regulations are designed to protect the attorney’s 
fee as well as to safeguard the taxpayer. See Treasury 
Department Circular 230 (Rev. May 29, 1947), Title 31, 
Sub-Title A, Code of Federal Regulations — Part 10, Sec. 
10.8 and 10.2 (y). 

An attorneys’ lien, although not a judgment, is en¬ 
forceable through the control courts have over their judg¬ 
ments and records by means of their own process. 2 
R. C. L. 1083, Sec. 174. 



6 


The court obviously has jurisdiction to protect an at¬ 
torneys 7 lien and the pre-trial Judge should have per¬ 
mitted evidence to be offered to establish priority of the 
liens claimed. While it is not an issue here, it should be 
noted in passing, that an attorney 7 s lien under these cir¬ 
cumstances takes precedence over Federal and State tax 
liens. Hurlihy v. Phoenix Assurance Company, Ltd. 83, 
N. Y. S. (2d) 707. 


CONCLUSION 

The court erred in finding that it was without jurisdic¬ 
tion to protect an attorney 7 s lien. The order of March 
9, 1949 should be reversed and the case remanded to the 
pretrial Judge with directions to reinstate the attorneys 7 
lien which had been extinguished. 

Respectfully submitted, 

Joseph J. Lyman, 

Attorney for Appellant. 
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X Filed Apr 29 1946 Charles E. Stewart, Clerk 
IN THE DISTRICT COURT OF THE 
UNIED STATES FOR THE 
DISTRICT OF COLUMBIA 
JAMES S. SAGER 
6011 N. Dak. Ave., N. W. 

Washington, D. C. 

VOLLMER CAMPBELL 
4623 N. 23rd St, 

Arlington, Va., 

MAXWELL MARKS 
2512 N. Florida St., 

Arlington, Va. 

ANDREW S. ANDREWLES 
20 N. Y. Ave., N. E. 

Washington, D. C. 

HERMAN SHESKIN 
3811 57th Ave., 

Hyattsville, Md., 

Plaintiffs. 

vs 

UNITED STATES OF AMERICA, 

Defendant. 

Civil Action No. 34570 
Complaint 

(To recover social security taxes illegally collected.) 

1. The plaintiffs, James S. Sager, Vollmer Campbell, 
Maxwell Marks, Andrew S. Andrewles, and Herman Shes- 
kin, are adult citizens of the United States and residents of 
Virginia, Maryland, and the District of Columbia, as ap¬ 
pears in the caption hereof; they are all engaged in doing 
business in the District of Columbia. They bring suit 
against the defendant, the United States of America, under 
Rule 20, F. R. C. P., and the provisions of 28 U. S. C. 41, 
and allege it arises under a law providing for Internal 
Revenue, to wit, 26 U. S. C. Sec. 1400, et seq. 
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2. The plaintiffs for many years up to the present date 
have been engaged in the business of leasing taxicabs. 

3. From time to time the plaintiffs contracted with 
various persons who were independent contractors whereby 
they leased to them taxicabs at a stated rental per day. 
Said lessees were exercising an independent trade, and 
were not employees of the plaintiffs, but independent 
contractors. The plaintiffs are members of the Inde¬ 
pendent Taxi Owners Association, a cooperative non- 

2 stock corporation, commonly known as the Diamond 
Cab Company, and the said leasing arrangements 
were made in accordance with the practices of said Asso¬ 
ciation, which are now matters of public record in Case 
#8975, in the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

4. The defendant insisted that the plaintiffs file tax 
returns under Title 8 and 9 of the Social Security Act, and 
Sections 1400, 1410, and 1520 of the Internal Revenue 
Code, and pay Federal Insurance contributions tax and 
Employment Compensation tax. The plaintiffs under 
duress complied with said insistence of the defendant and 
filed said returns. 

5. The plaintiffs up to August 13, 1943, have paid to 
the defendant the following sums for each of the plaintiffs: 
Sager, $695.30; Campbell, $810.44; Marks, $529.53; An- 
drewles, $911.15; and Sheskin, $708.04; and said defendant 
still retains the same. 

6. On August 13, 1943, the plaintiffs filed claims for 
refund of said tax, with the defendant on Treasury form 
#873. 

7. The defendant disallowed said claims on May 7,1945. 

8. Plaintiffs allege relations of employers and em¬ 
ployees did not exist between them and any said lessees 
of the taxicabs, upon alleged wages for which the afore¬ 
said tax was paid, and hence, the plaintiffs were not sub¬ 
ject to said taxes. Further, plaintiffs allege they did not 
pay the lessees anything, wages or otherwise. 
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WHEREFORE, plaintiffs pray judgment against the 
defendant for $3654.46, with interest allowed according to 
law. 

/s/ Albert Lyman 
Albert Lyman 
Attorney for Plaintiffs 
1010 Vermont Ave., N. W. 
Republic 4240. 

3 Answer and Motion to Dismiss as to 

Certain Parties Plaintiff 

Comes now the United States of America, by Edward M. 
Curran, United States Attorney of the District of Colum¬ 
bia, and in answer to the complaint of the plaintiffs admits 
and denies as follows: 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is denied. 

3. Paragraph 3 is denied. 

4. Paragraph 4 is admitted except it is denied that any 
payment of taxes were made under duress. 

5. Paragraph 5 is denied except it is admitted that the 
payments were made by plaintiffs Sager and Andrewles 
as alleged. 

6. Paragraph 6 is admitted. 

7. Paragraph 7 is admitted. 

8. Paragraph 8 is denied. 

4 Motion to Dismiss 

It appearing on the face of the complaint that plaintiffs 
Vollmer Campbell, Maxwell Marks, and Herman Sheskin 
are not residents of the District of Columbia, the defendant 
moves that the Court dismiss their complaint for the reason 
that they may not sue the United States for the recovery 
of Internal Revenue taxes paid except in the District Courts 
of the Districts in which they reside. 
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WHEREFORE, having answered, the defendant prays 
that the complaint be dismissed in its entirety and the de¬ 
fendant awarded its allowable costs. 

/s/ Edward M. Curran 
Edward M. Curran 
United States Attorney for 
The District of Columbia. 

5 Filed Sep 7 1946 Charles E. Stewart, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
the 9th day of September 19 46 
James S. Sager , et al 
vs. 

United States 
Civil Action No. 34570 

The Clerk of said Court will please enter my appear¬ 
ance for the plaintiffs. 

/s/ Joseph J. Lyman 
Joseph J. Lyman 
307 Victor Bldg., 

724 Ninth Street, N. W. 
Republic 4240 
Attorney for Plaintiffs 

6 Filed Feb 15, 1949 Marry M. Hull, Clerk 

Notice of Attorney’s Lien 

Joseph J. Lyman, attorney of record for the plain¬ 
tiffs herein serves notice that all of his professional services 
rendered herein were pursuant to a contingent fee contract 
between him and the plaintiffs; by said contingent fee con¬ 
tract he is entitled to receive 331 /3% of all sums of money 
recovered on behalf of the plaintiffs in prosecuting their 
claim against the United States, being this civil action; 
that there is now fully due and owing on said contract from 
Vollmer Campbell $368.00, which has not been paid and 
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which the undersigned claims as an attorney’s lien on the 
funds of the plaintiff, Vollmer Campbell, now in the hands 
of the defendant. The defendant claims the amount re¬ 
covered from the plaintiff, Vollmer Campbell, as a sum due 
and owing the United States for deficiency in income tax. 
Joseph J. Lyman, attorney of record, asserts his lien here¬ 
with and claims it to be prior to that of the United States. 

/s/ Joseph J. Lyman, 

Joseph J. Lyman, 

Attorney for Plaintiffs 
1424 K Street, N. W. 
Washington, D. C. 

REpublic 4240 

8 Filed Mar. 9, 1949 Harry M. Hull, Clerk 

Order 

Upon consideration of the oral motion of Joseph 
J. Lyman, counsel for the plaintiff, Vollmer H. Campbell, 
for an adjudication establishing his attorney’s lien upon 
funds in the custody of the Collector of Internal Revenue 
belonging to Vollmer H. Campbell, and upon consideration 
of defendant’s oral motion to direct plaintiffs herein to file 
a motion to dismiss their complaint with prejudice, and it 
appearing to the court that an attorney’s lien would in 
effect be a judgment against the United States, the same 
being without authority in law without its consent, and it 
further appearing that the defendant has failed to make a 
refund to Vollmer H. Campbell, one of the plaintiffs herein, 
it is by the court this 9 day of March, 1949 

ORDERED 

That the oral motion of Joseph J. Lyman, and the oral 
motion of the defendant be and the same are hereby denied. 

Alexander Holtzoff, 

Judge. 

• • • • 
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Notice of Appeal 

Notice is hereby given this 1st day of July, 1949, 
that Joseph J. Lyman hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 9th day of March, 
1949 in favor of Vollmer H. Campbell, and the United 
States against said Joseph J. Lyman. 

Joseph J. Lyman 
1424 K St. N. W. 

• • • • 

285 CIVIL DOCKET 

DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 
Number 34570 

PARTIES: James S. Sager, Vollmer Campbell, Maxwell 
Marks, Andrew S. Andrewles, Herman Sheskin. 

ATTORNEYS: Albert Lyman, Jos. J. Lyman, 724 9th 
St. N. W. 

v. 

PARTY: United States of America. 

ATTORNEYS: Edward M. Curran, Daniel B. Maher, 
Geo. M. Fay, Ross O’Donoghue. 

ACTION FOR: To recover Social Security taxes illegally 
collected. 


Date 


1946 April 29 
1946 April 29 
1946 April 29 


1946 May 1 


1946 July 1 


1946 Aug. 30 

1946 Aug. 30 
1946 Sept. 7 
1946 Oct. 2 

i 

1946 Oct. 7 

l 

I 

1947 May 29 
1949 Feb. 15 
1949 Mar. 9 

I 

i 

1949 Mar. 10 

i 

1949 April 8 
1949 June 1 
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Proceedings Deposits Fees Tot 

Deposit for cost by—Lyman 10— 10— 10 

Complt. & App. 

Summons, Copy (1) & Complt. issued 
served Filed 5-1-46 
Affidavit of service on Atty. General 
Filed 

Stipulation of counsel extending time for 
def’t to ans. or otherwise plead to and 
including August 28, 1946 Filed 
Ans. & Motion of def’t to dismiss as to 
certain parties plff. I 

Calendared (n) 

Appearance Jos. J. Lyman atty for plfts. 

Stipulation of parties extending time to 
Oct. 4, 1946, for defts. to file amended 
or supplement its ans. & motion to dis¬ 
miss as to certain plff. Filed 
MC 10-10-46 

Objection of Pltffs to granting of Motion 
to Dismiss. P. & A’s Filed 
Stipulation continuing cause to June 23, 

1947 Filed 

Notice of Joseph J. Lyman of Attorney’s 
lien; mailed 2-14-49 Filed 
Order denying oral motion of Joseph J. 

Lyman to establish his attorney’s lien 
& denying deft, oral motion to direct 
plaintiff to file a motion to dismiss this 
complaint with prejudice. 

Holtzoff, J. (n) < 

Motion of plaintiff for re-hearing MC 
3-10-49; mailed 3-8-49; memo. 

Memo, in opposition to motion for re¬ 
hearing. Served 4-8-49 
Order denying counsel, Joseph J. Lyman, 
motion for rehearing. Holtzoff, J. (n) 
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i Date 
>49 Jane 2 


49 Jane 30 
49 Jane 30 


49 Jnly 1 


49 Jnly 18 
49 Aag. 3 


|49 Aag. 3 
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Proceedings Deposits Fees 

Order dismissing canse for want of pros- 
ecation. Holtzoff, J. (n) 

(Signed 5-31-49) 

Deposit by Lyman 5— 

Notice of appeal of plffs. attorney; copies 
mailed to Vollmer H. Campbell, 101 M* 

St. N. E., & United States Attorney. 

Filed. 5— 

Notice of appeal of pltffs. attorney copies 
mailed to Vollmer H. Campbell care 
Diamond Cab, 101 M St. N. E. & U. S. 

Attorney. Filed. 

Designation of Record—mailed 7-18-49. 

Motion of Joseph L. Lyman to extend 
time for filing Record on Appeal; 

Mailed 8-2-49 Filed 
Order granting appellant’s motion to ex¬ 
tend time for filing record of this Coart 
in the U. S. Coart of Appeals from 8/9 
to 8/30/49 (N. Keech, J.) 

Cost Bond on Appeal in snm of $250.00 
with Home Indemnity Co. approved & 
filed. 


Total 


5- 
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Appellant , 


vs. 

Vollmeb H. Campbell, United States of Amebica, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 
Point I 

Appellant replies to that portion of the government’s 
brief, (p. 3), which states: 

‘ ‘ Campbell was indebted to the United States and the 
law required that such indebtedness be offset against 
any judgment which he might secure in this action.” 

While it may be true that the government may ordi¬ 
narily off-set a judgment by the amount of a claim, it 
may justly do so exclusive of any portion of the funds 
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which constitute the attorney’s lien. To do otherwise 
would be appropriating the funds of one person to pay 
the debts of another. 

Point II 

Appellant replies to that portion of the government’s 
brief (p. 3 and 5), which seeks to interpose the so-called 
“Anti-Assignment Statute”, R. S. Section 3477, (31 USC 
203) as a bar to the recognition of an attorney’s lien. 
The arguments set out in the government’s brief may be 
persuasive in a proper case, but here it fails to discuss 
the crux of the problem at hand. Appellant has never 
taken an assignment of Campbell’s claim or any part of 
it against the United States nor does appellant attempt 
to prosecute such an assignment here. The government’s 
brief has ignored the fundamental concept of equitable 
liens which do not and need not arise by way of an assign¬ 
ment. Appellant contends that since the “Anti-Assign¬ 
ment Statute” is not involved and since the government 
does not take issue on the matter of the attorney’s lien, 
then it must be conceded that appellant’s claim is recog¬ 
nizable and enforceable. 

CONCLUSION 

Appellant prays that this court pass an order establish¬ 
ing the attorney’s lien and direct the United States as 
appellee to pay the full amount over to the appellant with 
interest, or in the alternative, remand the case to the Dis¬ 
trict Court with instructions to direct the enforcement of 
appellant’s lien according to law. 

Respectfully 'submitted, 

Joseph J. Lyman 
pro se 
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®niteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,412 

Joseph J. Lyman, appellant 

v. 

Vollmer H. Campbell, United States of America, appellees 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR THE UNITED STATES 

OPINION BELOW 

The court below rendered no opinion. 

JURISDICTION 

This appeal involves a claimed attorney’s lien and is 
taken from an order entered on March 9, 1949, denying an 
oral motion to establish such a lien. (R. 6A.) The motion 
of the appellant for a rehearing on the denial of the original 
motion filed March 10, 1949, was denied on June 1, 1949. 
(R. 8A.) The case is brought to this Court by notice of 
appeal filed July 1,1949 (R. 7A), pursuant to the provisions 
of 28 U. S. C., Section 1291. 

QUESTION PRESENTED 

Whether the District Court erred in denying appellant’s 
oral motion to establish an attorney’s lien. 

STATUTE INVOLVED 

Revised Statutes of the United States: 

Sec. 3477. All transfers and assignments made of 
any claim upon the United States, or of any part or 

(l) 
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share thereof, or interest therein, whether absolute or 
conditional, and whatever may be the consideration 
therefor, and all powers of attorney, orders, or other 
authorities for receiving payment of any such claim, 
or of any part or share thereof, shall be absolutely null 
and void, unless they are freely made and executed in 
the presence of at least two attesting witnesses, after 
the allowance of such a claim, the ascertainment of the 
amount due, and the issuing of a warrant for the pay¬ 
ment thereof. Such transfers, assignments, and powers 
of attorney, must recite the warrant for payment, and 
must be acknowledged by the person making them, 
before an officer having authority to take acknowledg¬ 
ments of deeds, and shall be certified by the officer; 
and it must appear by the certificate that the officer, at 
the time of the acknowledgment, read and fully ex¬ 
plained the transfer, assignment, or warrant of attor¬ 
ney to the person acknowledging the same. (31U. S. C. 
1946 ed., Sec. 203.) 

STATEMENT 

The facts as they appear in the Record may be summar¬ 
ized as follows: 

On April 29,1946, Vollmer Campbell and four other plain¬ 
tiffs instituted an action in the United States District Court 
for the District of Columbia to recover certain social 
security taxes alleged to have been illegally collected. (R. 
2A-4A.) 

On August 30,1946, the United States filed its answer and 
motion to dismiss as to certain parties plaintiff. (R. 4A- 
5A, 8A.) 

On February 15,1949, what was characterized as a notice 
of attorney’s lien was filed with the court by appellant 
wherein it was alleged that his professional services in con¬ 
nection with the case were pursuant to a contingent fee 
contract between him and the plaintiffs; that by the contract 
he is entitled to receive one-third of all sums of money 
recovered on behalf of the plaintiffs in prosecuting their 
claim against the United States; that there was then fully 
due and owing on the contract from Vollmer Campbell the 
sum of $368 which had not been paid and which the appel¬ 
lant claimed as an attorney’s lien on the funds of the plain¬ 
tiff, Vollmer Campbell, then in the hands of the defendant. 
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United States of America. It was further alleged that the 
United States claimed the amount recovered from the plain¬ 
tiff, Vollmer Campbell, as a sum due and owing the United 
States for deficiency in income tax and that the appellant 
asserted his lien in the notice of lien and claimed it to be 
prior to that of the United States. (R. 5A-6A.) 

On March 9, 1949, the District Court entered an order 
denying the oral motion of the appellant to establish his at¬ 
torney’s lien. (R. 6A.) On March 10,1949, a motion for a 
rehearing was filed and on June 1, 1949, an order was 
entered denying the appellant’s motion for a rehearing. 
(R. 8A.) On June 2,1949, an order was entered dismissing 
the cause for want of prosecution. (R. 9A.) 

SUMMARY OP ARGUMENT 

Since there was no fund in the custody of the District 
Court subject to its orders, the right of appellant to a lien 
upon his client’s recovery could be recognized only if there 
existed a contract of service whereby there is a distinct 
appropriation of a fund by the client and an agreement that 
the attorney should be paid out of it. Where, as here, how¬ 
ever, the fund to be assigned represents a claim against the 
United States the assignment of an interest in it is void and 
the appellant has failed to state a claim on which relief may 
be granted. 

The same result is reached when the matter is approached 
from the standpoint of the court’s jurisdiction to entertain 
the question. Any judgment secured by the plaintiff, Camp¬ 
bell, would have resulted in the production of no fund. 
Campbell was indebted to the United States and the law 
required that such indebtedness be offset against any judg¬ 
ment which he might secure in this action. Any relief which 
the court below could grant would have to be based on an 
independent claim of the appellant against the United States 
and not a derivative right based upon Campbell’s claim. 
In order to maintain a suit against the United States one 
must point to a statute whereby the United States has 
granted its consent to be sued. The appellant points to no 
such statute. The fact that any relief would be based upon 
a contract which by statute is declared void negatives any 
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view that Congress granted to the District Courts jurisdic¬ 
tion to entertain such an action. 

ARGUMENT 

I 

The Appellant Has No Attorney's Lien under the Facts of the 

Case 

In the court below and here the appellant seeks to have 
an adjudication that he is possessed of an attorney’s lien 
for services performed in connection with a suit which he 
brought on behalf of Vollmer Campell for the recovery of 
social security taxes paid to the United States. However, 
the nature of the relief which is sought or the theory or 
principle upon which he bases his claim for relief against 
the United States, is not shown in the record or his brief. 
It seems clear, however, that so far as the United States is 
concerned, appellant has neither an effective attorney’s lien 
nor a forum in which he may assert it. 

This Court has pointed out, lacking a statute on the ques¬ 
tion, the circumstances under which an attorney’s lien upon 
a fund not in possession *may be established. Pink v. Far¬ 
rington, 67 App. D. C. 314, 315, 92 F. 2d 465, 466, certiorari 
denied, 302 U. S. 741. These circumstances are (1) the 
existence of a fund in court and under the control of the 
judge or chancellor, from which the lien may be satisfied, 
or (2) a contract of service whereby there is a distinct ap¬ 
propriation of a fund by the client and an agreement that 
the attorney should be paid out of it. Pink v. Farrington, 
supra, p. 315. 

Clearly, the first circumstance mentioned does not exist 
under the facts of the case. And where the second circum¬ 
stance might exist if this were an action between private 
parties it cannot exist in a suit involving a claim against 
the United States, without the agreement of the latter. Sec¬ 
tion 3477, Revised Statutes, supra; Nutt v. Krmt, 200 U. S. 
12; Trist v. Child, 21 Wall. 441, 447; McGowan v. Parish, 
237 U. S. 285; Lindberg v. Humphrey, 53 App. D. C. 243, 289 
Fed. 901. That the United States did not agree is obvious 
and to the extent that appellant’s asserted lien rests upon 
an equitable assignment to him of an interest in Campbell’s 
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claim against the United States, the claim of lien is unten¬ 
able by virtue of Section 3477, Revised Statutes, if for no 
other reason. Nutt v. Kwut, supra; Trist v. Child, supra; 
Spafford v. Kirk, 97 U. S. 484; McGowan v. Parish, supra; 
Calhoun v. Massie, 253 U. S. 170; Lindberg v. Humphrey, 
supra. 

Since the appellant failed to state a claim upon which 
relief could be granted the action of the court in denying 
the motion was clearly correct. 

n 

The Court Below Lacked Jurisdiction to Grant Relief under 

Appellant’s Motion 

We have shown that appellant below failed to state a 
claim on which relief could be granted. The same results 
will be reached if the matter is approached from the stand¬ 
point of the trial court’s jurisdiction. 

In the original suit the plaintiff, Campbell, sought only 
a money judgment for taxes erroneously collected. If that 
relief had been granted, which it was not (R. 8A-9A), such 
a judgment would not have been paid because of Campbell’s 
outstanding tax indebtedness to the United States. Act of 
March 3,1875, c. 149,18 Stat. 481, as amended by the Act of 
March 3, 1933, c. 212, 47 Stat. 1489, 1516, Title II, Sec. 13 
(31 U. S. C. 1946 ed., Sec. 227). Cf. United States v. Mim- 
sey Trust Co., 332 U. S. 234. Thus, even if we assume that 
a judgment had been entered by the court in favor of Camp¬ 
bell, the court would have been without power in that pro¬ 
ceeding to have granted the relief which the appellant seeks 
based upon any claim derived from a judgment in favor of 
Campbell. If, however, we consider that appellant was 
seeking to assert a claim of his own against the United 
States independent of any rights of Campbell, then his 
action becomes a suit against the United States by the 
nature of the relief sought. Oregon v. Hitchcock, 202 U. S. 
60, 69; Kansas v. United States, 204 U. S. 331, 341. Being 
a suit against the United States it is subject to all the re¬ 
quirements attaching to a suit of that nature. That the 
United States may not be sued without its express consent 
and then only in the precise manner provided by the con- 
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senting statute is too well known to require citation of au¬ 
thority. United States v. Shaw, 309 U. S. 495, 500-501; 
United States v. U. S. Fidelity Co., 309 U. S. 506, 514. And 
such consent, being in derogation of sovereign power, must 
be strictly construed. United States v. Sherwood, 312 U. S. 
584, 590. 

Appellant in his brief points to no statute in which the 
United States has consented to be a defendant in this type 
of an action. Instead, he discusses, what he views as certain 
general equitable powers of the court and seems to rely 
for his position upon those powers. (Br. 4-6.) Assuming 
that all of those powers exist as appellant contends, they 
furnish no substitute for the clear consent by the United 
States to be sued. Furthermore, the simple fact that Ap¬ 
pellant’s claim would necessarily be bottomed on an assign¬ 
ment which the statutes declare void negatives any view that 
the United States has consented to such a suit. 

Without a showing that the relief sought was within the 
jurisdiction of the court denial of the motion was correct. 
This is true, regardless of appellant’s failure to follow the 
procedural steps necessary to invoke the court’s jurisdic¬ 
tion, if jurisdiction exists. Rules 3,4,5,8,11, Federal Rules 
of Civil Procedure. 

CONCLUSION 

The judgment of the court below denying appellant’s mo¬ 
tion and dismissing the cause was proper and should be 
affirmed. 

Respectfully submitted, 

Theron Lamar Catjdle, 
Assistant Attorney General. 
Ellis N. Slack, 

Lyle M. Turner, 

Special Assistants to the 

George Morris Fay, Attorney General. 

United States Attorney. 

December, 1949. 
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